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(D Melanie Sloan
00 Citizens for Responsibility and Ethics in Washington
<£ 1400 Eye Street. NW, Suite 450
™ Washington, DC 20005

£ RE: MURS991
*T U.S. Tenn Limits, Inc.
O
01 Dear Ms. Sloan:
(>l

This is in reference to the complaint you filed with the Federal Election Commission on
April 9, 2008, on behalf of yourself and Doug Staggs, concerning U.S. Term Limits, Inc. Upon
father review of the allegations contained fa the complaint, and infta^
respondent, the Commission, on March 5, 2009, voted to dismiss this matter and to dose the file.
The Factual and Legal Analysis, which more fully explains the Commission's decision, is
enclosed lor your mfiMirnnMMi.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).

Thy Pirfffal Rljetiim r^mjiMgn fl«f nf ] 071

judicial review of the Commission's dismissal of mis action. See 2 U.S.C. § 437g(aX8).

If you have any questions, please contact Kamau PhUbert, the attorney assigned to this
matter, at (202) 694-1650.

Sincerely,

MarkD.Shonkwiler

Enclosure
Factual and Legal Analysis
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10
h, 11 L INTRODUCTION
oo
0 12 This matter involves allegaticms that U.S. Tenn Limits, Inc. ("USTL"), a
(N
u%

rg 13 501(cX4) non-profit corporation, incurred expenditures to broadcast an advertisement
•5T
*r 14 exp^y advocating me senatorial canoldacyo
O
JJJ IS stations and over the Internet through its own website and the YouTube video sharing

16 website, and failed to disclose the expenditures or use a proper disclaimer on the ads.

17 Considering the overall circumstances of the matter, as discussed below, the Commission

18 exercises its prosecutorial discretion to dismiss this matter and close the file.

19 IL FACTUAL AND LEflA1" ANALYSIS

20 A. Factual Backgronod

21 Bob Schaffer, a fonner three-term ooiigreasnian, is a candidate for the U.S. Senate

22 fiom Colorado. SchafEer filed a Statement of Candidacy wim me Commission on May 9,

23 2007. During die relevant period, Schaflfer served on me Colorado State Board of

24 Education and as President of me Parental AlMancc for Choice in Education, a non-profit

25 cmpoiatkm mat has promoted refoimm(^ondo^piibh'cedw He

26 previously served in the Colorado state legislature.

27 USTL describes itself as the leading advocate of tenn limits for American

28 politidans. 5^http^/www.terinlmirts.c^about-us. USTL has praised Schaffer for
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1 abiding by a term limit pledge, and not running for a fourth tenn in the House of

2 Representatives. In March 2008, USTL aired a 30-second video advertisement, titled

3 "Thinks Bob Schiller" on broadcast and cable TV in Colorado and on its website in

4 March 2008. The ad states:

5 Today, we have more chatter schools thanks to Bob Schafier.
^ 6 Thanks, Bob! Thanks, Bob! Thanks, Bob! Thanks, Bob!
(4 7 Thanks, Bobl We couldnt have done it without you. Thanks
(N 8 for standing up for us. Even when it was realiy, really hard.
W 9 Bob 6V>es the right thing. Bob ke«ps his promises. Thanks,
^ 10 Bob Schafifer, for givhig my daughter a chance. BobSchafier
^ 11 helped create the Colorado Charter School Act Tell Bob to
Q 12 keep giving us real education options. Thanks, Bob! Thanks,
O 13 Bob!
rsi 14

15 Attheendofthead,thewonb"BobSchaffe^

16 move across the screen, and a written disclaimer states: "Paid for by U.S. Term Limits.

17 U.S. Term Limits is responsible for the content of this advertising. Not authorized by any

18 candidate or candidate's commhtee. U.S. Tom Limits docs not endorse candidates for

19 public office.11 The organization's Internet address, tieimh^mts.org, also appears at the top

20 of the screen.

21 According to USTL, the ad was created to thank Schafier for his poshlon on

22 charter schools. It also was reported, however, mat USTL'spceadeat stated that, though

23 theofganizalionhasnoposm'ononchaitCT

24 a ̂ gnaturc" issue for Scliaffa, ami that the KJrec^

25 termUmitpledge. &«LynnBartels, "Thanh, Bob"adtpawnstpoqf "Bigoil"replaces

26 'charter tetoolg'in Seha&ijrt,*^ Although

27 USTL did not reveal the cost of the advert^

28 tint the effort coat the group approximately $470,000. Id
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1 On March 26, 2008, after having shown the ad on its own website, USTL directed

2 its vendor, Political Media, Inc. ("Political Media"), to also post the ad on the YouTube

3 website. Liter that day, a Political Media employee posted the ad on YouTube's website

4 along with a caption stating "Bob Schaffer for Senate video." The only difference

3) S between the original version of the ad and the version that appeared on YouTube was this
oo
CD 6 new caption. USTL claims that the caption linking the ad to Schaffer's senate candidacy
fM

^ 7 was added without its diiectio^pennission, or knowledge. USTL provided affidavits
«T
« 8 ftfflfn Pfrlfrqml M«**" •"* **«» fe"M* •

9 "BobSchafifer for Senate video1* caption wiflwmiiistructions or authorization

10 USTL or her nipervison at Political Media.

11 USTL claims that it was UMware of the "Bob S

12 appended to the ad on YouTube until April 9,2008, when it was contacted by a journalist

13 inquiring about the complaint, which was filed that day. According to USTL, upon

14 discovering the existence of the caption, it immediatdy sought to remove the ad fiom

15 YouTube. USTL provided an April 16, 2006 screenanot copy of the YouTube web page

16 anting that "this account is dosed." A review of the YouTube website shows that the ad,

17 now captioned "Thanks Bob- Bob Schaffer," is available on the webshe.

18 B. Disewkm

19 Complainant alleges that me YouTube uqition shows that me ad exprealy

20 axh^ocatesSchafier'scarKiid^fintheU.S.Sa

21 an undisclosed indfti^ffnt eMnditnie.
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1 1. Independent Expenditure

2 An "independent expenditure11 is an expenditure for a communication expressly

3 advocating me election or defeat of a dearly identified candidate that is not cootdinated

4 with a candidtte or a political party. 2 U.S.C. { 431(17); 11 C.F.R. § 100.16. A person

o 5 (other than a polttcalcomimttee) who in^
o>
to 6 $10,000 or more at anytime up to the 20th day before the date of an election is required to
rvi
w 7 fUe a report describing the expendtoire

5 8 §434(gX2XA);llC.F.R. §109.10(c). There is no aUegatic» or iiifbriMtion suggesting
O
CO 9 thut me ad was coordinated whh Schafler, his gft>ipfl*ip>

> or a political party committee.
fN

10 See 2 U.S.C. f 431(17) and 11 C.F.R. § 100.16. Therefore, if the ad expressly advocates

11 Schaffer's election, the expense for the ad could be an mdependent expenditure.

12 Under the Commission's regulations, a communication contains express advocacy

13 when h uses phrases such as "vote for the Piesident,M*^e-elect your Congressman,"or

14 "Smith for Congress," or uses campaign slogans or wonb that mcxmtext have no other

15 reasonable meaning than to urge the election or defeat of one or more clearly identified

16 candidates, such as posters, bumper stickera, or aoVertiscinents that say, "Nixon's the

17 One," -Carter 476t
M -Reaganmuah." or "Mondale!" See 11 C.F.R. § 10022(a); see tOto

18 FECv.MauaehaettsCiauiuForl^

19 provides in effect an explicit directive: vote for these (named) candidates. The fact that

20 this message is maiginally less dî

21 nature.").

22 The Commission's regulations further provide that express ao\ocacyindud^

23 commimiciitions containing an "electoral po^
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1 and suggestive of only one meaning" and abom which Mreaaonable minds could not difier

2 as to whether it encourages actions to elect or defeat" a candidate when taken as a whole

3 and with limited reference to external events, such as the proximity to the election. See

4 1 1 C.F.R. § 100.22(b). In its discussion of then-newly promulgated section 100.22, the

5 Commission stated that MffliiiFiroiitEstions diffcwupng or compientfag on a candidate's
o>
0) 6 character, qualifications or accomplishments are considered expiess advocacy under new
(N
N1 7 section 100.22(b)ifl in context, they have no omer reasonable meaning than to encourage
<N

<T 8 actions to elect or defeat the candidate in question." See 60 Fed Reg. 35292, 35295 (July
O
cn 96, 199S).
<N

10 a. OrfgiBudTekvblosiAd
11
12 The original TV ad without the"BobSchaflferfor Senate video" caption, which

13 did not air close to any federal election, does not quality as express advocacy under

14 either 11 C.F.R.§ 100.22(a) or (b). First, the TV ad does not appear to contain any of

15 the "matfc words" or their eqmvalert Second, although

16 the id contains positive references to Schaffer, it has no dectoral portion that is

17 iifmiif̂ lfT l̂f îtirnnjiigjioiia «tvi aiigyMfiiî  «f o«1y n»m nr̂ »tiitig While tttC Statements

18 that "Bob does the right thing" and "Bob keeps his promises" may present a positive

19 position on Schaffer's character, qualificaricos, or fitness ror office, the original TV ad

20 MtftH jht« firfi«ffer*M ̂ yfftnpiifJBpiyntff m piHif ffhifflitiffn (in B ftf

21 and current member of the State Board of Ediication)an^

22 issue -availability of charter schools m O>laado. &« 11 CJ.R. § 114. 15(c)(2). In

23 suni.thcvg^SchafiGff had previoiisly declared m' s

24 despite me character reference, me origbal TV ad has a reasonable meanmg other than
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1 to encourage Schafifer's election and therefore would not be an independent expenditure

2 subject to disclosure.

3 b. The YonTube Posting
4
S When uploading a video onto YouTube,YouTube requests that users "enter as

^ 6 much information about [their] video as possible in the relevant fields (including Title,

°* •10 7 Description, Tags, and Category). When an employee of Political Media uploaded the
rsi

8 original TV ad to YouTubc, she tided the ad "Bob Sch^
<T
*T 9 express advocacy phrases ("Smith for Congress") specified in 11 C.F.R. § 100.22(a).
O
& 10 Consequently, the costs of the YouTubevenion of the ad could be subject to d^
CM

11 as an independent expenditure. According to YouTube, there is no cost to post2

12 Moreover, posting a vkteo on the YouT\ibe\vd)8itewoiiUlikdy involve minimal

13 expense since the porting is not technically complex.

14 USTL asserts that it should not have to disclose the disbursement and that no

15 enforcement action is warranted because it did not authorize Political Media to add the

16 "Schafier for Senate video" caption on the YouTube ad. USTL asserts that the

17 OmmiiffriflB ihmiM <tiy»*g ftl*« t»i«q^r mm tt did in MUR 5919 (Rhode Talmdftrg firr fofru

18 and Tax Relief; IncO, where a coiporateernployee acting (^^

19 explidtinstnictions sent unauthorized coiponte e-mails expi^

How to Upload, avalkbl* at

5,2009).
1 VwWfrLUC, Abo* YovT*b9: CotttoUnYotO^OHulabkat

3009).
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1 election of a candidate, and the coiporatioaprompdy retracted the e-mails and discipli

2 the employee. See MUR 5919, Statement of Reasons dated September 27, 2007.

3 While USTL could be held responsible for the actions of its vendor under the

4 principles of agency law, the Commission is not pursuing enfincement action in this

5 instance. TTie vendor admittedly acted without USTL's authorization, and USTL took
wi
10 6 prompt remedial action when ft learned of the express advocacy. Notably, USTL's
(N
M 7 disclaimer in the ad states that it does not endorse candidates, and Political Media should

8 have known that the new caption was inconsistent wim USTL's stated purpose.

9 AdoltkmaUy.theGonimissionhasnotrecemlypuniM^
rsi

10 inadvertent vendor error. See,e.g.t MUR 5580 (Alaska Democratic Party), First General

11 Counsel's Report dated August 24, 2005 and Commission Certification dated August 30,

12 2005. Therefore, considering the circumstances, the Commission exercises its

13 prosecutorial discretion to dismiss the allegation that USTL failed to report an

14 independent expenditure concerning the YouTube ad at issue.

15 2. Corporate Expenditure

16 USTL is an incorporated entity. Coiporations are prohibh^ from makmg

17 «rpendfaire« (including JnAy^uliHif MpgHHitmya) far nMimMmi«^««« f«%

18 the restricted class expressly advocating me dectimi or defeat of a dearly identified

19 candidate, wHfa respect to an election to any pomlcal office, hiduding any local, State, or

20 Federal office. Se«2U.S.C. §441b(a); 11 C.F A J U4.2(a). Irrespective of whether the

21 expenseformeYouT^roevertionoftheTVa^isanmd

22 prohibited coiporate expeirftn^

23 this matter warrant dismissal.
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1 3. Disclaimer

2 Complainant also alleges that the ad did not contain a complete disclaimer, which

3 is required for any communication tint expressly advocates the election or defeat of a

4 clearly identified candidate. See 2 U.S.C. § 441d(a) and (dX2); H C.F.R. §§ 109.1 1 and

5 110.11. However, it appears that the YouTube version of the ad may be exempted from
CD
IP 6 the disclaimer requirements under the Commission's regulations regarding Internet
(N

i*i 7 communications, since it appears that USTL did not have to pay YouTube for posting me
rsi
^ 8 ad on YouTube's website. The Commission's regulations specifically exclude Internet
O
CD 9 communications from the definition of public communication, stating that "[t]he term
<N

10 general public political advertising shall not include communications over the Internet,

1 1 except for communications placed for a fee on another person's Web site. See II GF.R.

12 §100.26. (emphasis added). As previously mentioned, the available information

13 indicates that USTL did not have to pay YouTube to place use video on its website.

14 ThgfHfiwe, tlMi vv<*ft fialla within tha rnmmifffinti'* muanpitm far impriH

15 communications. See 71 Fed. Reg. 18589 (April 12, 2006).

16 Even if the Internet exemption is inapplicable, as stated above, the Coninii

17 ban not recently punned '̂fcifriiPCT violati

18 vendor error. ,̂e.̂ .r MUR 5580 (Alasfai Democratic Party), RrstOenend^^

19 Rqxnt dated August 24, 2005 and Q>mim^on Certification dated August 30, 2005.

20 Accordx^y, me O>niniission exercises hs prose

21 allegation that USTL Med to inchicfe an approiJria^

22 closes the file in mis


